COMPENSATION FOR LOSS OF BUSINESS
This policy outlines our approach to claims for compensation for loss or damage when we carry out works in
the highway using our statutory powers.
1.

BEFORE WE START OUR WORKS

1.1

We aim to cause as little disruption as possible and to notify businesses we think will be directly
affected by our works before they start.

1.2

If you think you are likely to be significantly affected by our works, please let us know so we can
discuss with you how it might be possible to reduce any impact.

2.

DURING OUR WORKS

2.1

If you are experiencing significant disruption to your business during our works, you should also let
us know. If you think you may suffer a loss, we recommend you keep a diary of events to support
any claim. Please contact us straight away so we can meet with you to see if there is anything we can
do to reduce the disruption you are experiencing and to discuss how we will deal with any claim.

2.2

Our experience is that issues are dealt with more efficiently if there is early face to face contact with
you at your business premises. We will therefore offer you one or more face to face meetings at
your premises, depending on the complexity of your claim.

2.3

You have a duty to mitigate any loss. This includes remaining open for business and continuing to
trade during our works. We may be able to help by improving signage during our works.

3.

CLAIMING COMPENSATION

3.1

The legal basis for compensation is Schedule 12 of the Water Industry Act 1991. To be entitled to
compensation under Schedule 12, you must prove that:


you have sustained particular loss or damage other than, and beyond, the general inconvenience
experienced by the public and



this loss was direct and substantial. Your premises must be sufficiently close to the site of our
works for a clear causal link to be made between the works and the loss.

3.2

Compensation is unlikely to be paid if the only effect of the works is that potential customers had to
follow traffic diversions to travel to your premises or if your customers were unable to park as
nearby as usual.

3.3

If you consider you may be entitled to compensation, please email details of your claim to our
claimsteam@affinitywater.co.uk or write to us at Tamblin Way, Hatfield, AL10 9EZ. We will
acknowledge your claim within 5 working days of receipt.

3.4

We may appoint a loss adjuster, external agent or third party claims handler to investigate your
claim. In these circumstances, we will let you know as soon as possible. Our representatives may
need to meet with you at your premises to help them assess your claim.
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3.5

We understand that you may wish to appoint an agent or professional person to advise and
represent you. If your claim is substantiated and accepted, we will consider reasonable professional
fees necessarily incurred in preparing and negotiating the claim, to the extent that these are allowed
at law.

4.

EVIDENCE SUPPORTING YOUR CLAIM

4.1

For your claim to be successful, you must provide evidence that, on the balance of probabilities,
proves you are entitled to compensation under Schedule 12 of the Act.

4.2

The burden of proof is on you to substantiate your claim through relevant evidence. The standard of
evidence required is the standard that a court would expect in a legal dispute. We will treat any
information you provide in confidence, except where we are required by law to disclose it, for
example to HMRC, government agencies, Ofwat or the Consumer Council for Water.

4.3

We expect your claim to include evidence that shows:

4.4

4.5



the proximity of your premises to the location of our works



the normal means of access to your premises



whether access to your premises was prevented or restricted and the dates, times and periods
when this occurred



how much longer it took to get access to your premises during our works



the steps you took during our works to bring the prevention or restriction in access to our
attention.

We would also expect you to demonstrate your loss by providing:


copies of the accounts and, if appropriate, VAT returns of your business for the previous three
years showing the daily/weekly/quarterly sales of the business with evidence these have been
agreed with HMRC



records of the dates for which disruption to your business is claimed, i.e. start and end dates,
number of working days, and any other relevant factors relating to the period



details of the methodology you have used to quantify any claim for loss of profit including profit
margin calculations



information concerning any reductions in overheads due to reduced business activity and how
you have sought to mitigate losses, for example pay roll records



sales figures and VAT returns for periods following the completion of our works.

We will write to you confirming the evidence, records and information we need to consider your
claim within 10 working days of receiving your claim.
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5.

MAKING A DECISION ABOUT YOUR CLAIM

5.1

Once we have received all of the information and evidence we need to consider your claim, we will
provide a substantive response, which may include an offer of settlement, within one calendar
month.

6.

DISPUTES

6.1

If, having considered the claim you have put forward, we are not satisfied you are legally entitled to
compensation, we will inform you of this and your entitlement to refer your claim to arbitration
under Schedule 12 of the Water Industry Act 1991. The dispute is then for determination by a single
arbitrator. The arbitrator is to be appointed by agreement between you and us or, if we are unable
to agree on the arbitrator, by the water industry regulator, Ofwat.

6.2

If we are satisfied that compensation is payable but are unable to reach agreement as to the amount
of such compensation, you (or we) are entitled to refer your claim to arbitration under Schedule 12
of the Water Industry Act 1991 as in 6.1 above.

6.3

Arbitration proceedings are an alternative to court proceedings and are governed by the Arbitration
Act 1996 (the “Act”). Section 94(1) of the Act applies the provisions of Part 1 of the Act to arbitration
under Schedule 12 of the Water Industry Act 1991. We recommend that you seek independent legal
advice before commencing arbitration proceedings.

6.4

Arbitration proceedings are commenced when one party serves on the other party notice in writing
requiring them to appoint an arbitrator or to agree to the appointment of an arbitrator. We will
consider whether any arbitrator you nominate is suitable to determine the dispute, having regard to
their professional experience of disputes relating to compensation and the exercise of statutory
powers.

6.5

We may nominate an alternative, if we consider the arbitrator you have nominated is unsuitable. If
we are unable to reach agreement with you about the arbitrator to be appointed within 28 days, you
(or we) may ask Ofwat to appoint an arbitrator.

6.6

Under the Act, we and you are jointly responsible for paying the arbitrator’s fees and expenses. In
practice, we will pay half of the arbitrator’s fees and expenses and expect you to pay the other half
direct to the arbitrator.

6.7

The appointed arbitrator will decide an appropriate procedure for the arbitration and, at the end of
the arbitration, whether or not to make an award of compensation. Costs (including the arbitrator’s
reasonable fees and expenses) will generally be awarded to the successful party, unless the
arbitrator considers this would not be appropriate in the circumstances.

Affinity Water Limited
Tamblin Way
Hatfield
AL10 9EZ
0345 357 2407
claimsteam@affinitywater.co.uk
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